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"ORDER

JUDICIAL MEMBER b ;

PER CHANDRA MOHAN GARG,

| Th’i§ ébpeal has bee
" the order of the CIT(A), A

~ appeal Nos. 383/2009-10

‘2. The assessee has raised

«1. * That the Id. CIT(A)

n filed by the assessee directed é-g*a'inst
pertaining to A.Y 2007-08. -

the fdllowing grbuhds of éppeal:

has erred in law as well as on the factS of the

casesb”y confirming and Jpholding additions of Rs.12,000/-, Rs.95,000/ -

and Rs.1,00,000/- being
Saini, Shri Harpal Singh

and Ekta Rathi respectively u/s 68 of the

Income Tax Act, 1 961 and the observations madeé by'lq'. CIT?A) for doing

heerut dated 16/08/2013 passed in first

the amounts of loans from Dr. Mool Chand
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so are un]ust and unwarranted and the submissions of the appellant

have not beeh considered in the right perspective thereof.-

2. That the ‘Id. CIT(A) has erred bv confirming & upholding the

| ‘addition of Rs. 1 ,,94,500/- as unexplained investment in the purchase of

property ignoring the availability of cash out of professional income

- and the various submissions made and the facts on record have not been
considered by the Id. CIT(A) in the right perspective.

3. That the Id. CIT(A) has erred in law"as well as on the facts of the
case by confirming the. addition of‘Rs.4,_01,750/- under the head
professional income by estimating total income at -Rs.6,00,000/ - as

against declared income of Rs. 1,98,250/- and the estimation so made is

based on pure guess work of the Id. AO and is totally unjust,

-~ unreasonable and highly excessive. . S S

¥

4 That wrthout prejudlce to the above grounds, the conflrmatrons of
various addltions as above have resulted in double. and excessive
' ~-add1tlons as the estlmated zncrease in professronal mcome ought to
have been considered as avarlable source of other addrtlons u/s 68 and
69, if any.”

Ground No. 1

Brief facts leading to this_gr_ound are that the addition of Rs. 12,000/-,

"~ Rs.95,000/- and Rs.1,00,000/- u/s 68 of I.T. Act were the amounts of loans

raised from Dr. Mool Chand, Sh. Harpal Sing'h and Km. Ekta Rathi. The °
assessee recewed loan of Rs. 12, 000/- from Dr. Mool Chand by account, '
_payee cheque No. 566313 dated 27/03/2007 drawn on SBI, Saharanpur. The

said loan of Rs.12 OOO/- was duly confirmed by h1m as per confirmation

b
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letter placed at page 16'of the paper book. Copy of return of income of Dr.
Mool Chand for the year under consideration is placed at page 16 from which
it is evident that he had declared .gross income of .'Rs.8,12,494/-. The
addition of Rs.38,000/- was also made by the AO on account of loan
received from him which was deleted by the Id. CIT(A) against which no

appeal has been filed by the Revenue.

4. | The ld. AR reiterated the written submissions placed: on_recordv and
submitted that the assessee recelved loans of Rs.50, 000/-, 25, 000/- and
,20 000 aggregatmg to Rs. 95 000/ from Sh. Harpal Singh by account payee
| Jdcheques Such loans were duly conﬁrmed by him as per, conﬁrmatlon letters

e S e D

placed at page 18-20 of the paper book Relevant bank_,_statements
(Syndlcate Bank) of Sh. Harpal Smgh from where he had advanced the above .
loans are placed at page 21 Copy of ITR of Sh. Harpal Smgh is placed at
pages 22 23 of the paper book Assessee recelved loan of Rs 1 00 OOO/

from Km Ekta Rathl by account payee cheque No 495026 dated 30/ 11/2006 -
drawn on DlStl’]Ct Co- Operatlve Bank, Baghpat Road Meerut The said loan -
of Rs 1,00, OOO/ was duly conﬁrmed by her as per conﬁrmatlon letters

placed at pages 24 25 of the paper book. Relevant bank statement of Km |
"Ekta Rathl from where she had advanced loan of Rs 1,00,000/- is placed at

pages 26-27. The assessee relied on the following:

a) Written submissions dated 11/03/2013 filed b'efore“the id. CIT(A)

at pages 10- 13 of the book.
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b) Rejoinder dated 28/05/2013 on the remand report of the AO filed
' before the Id. CIT(A) at pages 1-2.

In view of the .above mentioned: documentary evidence, the \d. AR

submitted that the 6nus, which lay on the assessee to prove the identity, -

//_/
v

. creditworthiness and genuineness of the above mentioned parties, had duly

been discharged particularly when the AO had neither asked the assessee to
produce'such parties hor the AO had made independent enquiries from slrch
parties. Therefore, the -additions of Rs.12,000/-, Rs.95,000/- -and
Rs.1,00,000/- u/s 68 of | T. Act deserve to be deleted. The ld. AR lastly

submitted that at any rate, the additions as sustained are very excessive."

s B 2 s dd

5 The ld DR relled on the ordersof the author1t1es below and submrtted,

- that the ld. CIT(A) ‘was rlght in sustalmng the addltlon made by the A.O

holdmg that theassessee _was;,.unable to ‘_drscharge this onus and fatled to

prove the genuine_ness- of tn»e loan.

6. On careful consideration of tne above, we fin_d that the assessee has

furnished evidence with regard the loans received from the three creditors -

whose conflrmatlon letters were ﬁled on record Bank statements, return- of S

income were also flled on record establlshmg the - 1dent1ty and credlt
worthiness and genuineness of the transactions. The A.O had neither asked
the assessee to produce the parties nor made independent enqumes from
such parties. We also find that the additions sustained are very excessive.

Accordingly, we are satisfied that the assessee has discharged the onus cast

Y
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‘upon him by establi;hing the three essential ingredients of section 68 of the

Act being the identity of the creditor, his credit worthiness and genuineness ,

of the transactions. Therefore, the ld. CIT(A) was not at all justiﬁed in
sustaining the additions of Rs. 12,000, 95,000/- and Rs. 1 lakh. Accordingly,

we allow the ground of appeal No. 1 rais‘ed by the assessee.

.Ground No. 2

7. - Apropos Ground No. 2 which is against the addition of

Rs.1;94,500/- as unexplaihed‘ investment in the purchase of property, the
[d. AR submitted that the assessee purchased two premises viz. .
i+ residential- house 269, Rishi Nagar, Baghpat*'-Road; Meerut--for- Rs.

~12,20,000/- and Plot No. 209, Sanjay Colony, Baghpat Road, Meerut for

. 7":R§.2,74,500/ - during the yéeir under consideration, the Bi;eékup of which

fﬂisy"given at page 3 of the impugned éssessment order. The Id. AR

| étjbmitté& that both_ the 'p,roperti'es‘ar'e-dﬁuly reflected in the balance:

Sheet of the assessee which is placed at page 32 of ‘the paper. book.

" "However, the AO made addition of- Rs." 1,20,000/-

“investment made in cash ‘on 07/12/2006 iﬁ"respect of the first A|:i)ro‘|-3erty |

" “and Rs.42,000/- & Rs.32,500/- .a‘ggrégating., to Rs.74.500/- on account of
" iﬁVestmeht made in cash on .1'9/08/2006 in 'reSpé;:t c;f the second
'property. The assessee prodﬁced cash book and ledger before the AO to
prove thai: the above hﬁenfiof;ed investment in cash was made out 6f cash

~available with hi‘m. Copy of cash book for the year under consideration is

4

"on - account of
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| placed at pages 33- 58 of the paper book from wh1ch it is evident that the
assessee had sufficient cash on 07/12/2006 and 19_/08/2006 for"making
investment of Rs.1,20,000/-"and Rs.74,500/- respect’ively. The td. AR

submitted that the AO was wholly unjustified in observing that since

cash book and ledger produced before him were in the shape of loose

sheets therefore the explanation of the assessee that he had sufficient”

cash on the date of investments was not acceptable. The books of

accounts were maintained by the assessee in computer software “talty””

and the cash book & ledger A/cs extracted from such software were duly
produced before the AO. = The ld. AR further submitted that the
” explanatlon of the assessée that he had: sufficient cash could not be

e

reJected without pomtmg out any defects in the books of accounts viz.

o cash book and ledger. The AO 75 also factua[ly 1ncorrect in observmg that

bllls/vouchers were not produced before the AO. In fact the AO had not -

. A;pointed out any expenditure which W.as Unvouc’hed/ unverifiable..-‘Copy of

income & expenditure A/c is placed at page 31 of the paper book The : -+ .7

ld. AR also rel1es on the followmg

a) Written submlssmns dated 11/03/2013 flled before the Id. CIT(A)

pages 10 - 13 of the book:

b) Rejoinder dated 28/05/2013 on the remand report of the AO filed

p

before the Id. CIT(A) at pages 1-2.
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8. The ld. AR contended that the additions of Rs.1,20,000/- and

Rs.74,500/- aggregating to Rs.1,94,500/- deserve to be deleted. The ld. AR

submitted that at any rate, the additions as sustained are very excessive.

9. Per contra, the ld. DR relied on the orders of the authorities below

and submltted that the CIT(A) was rrght in -observing that the income and

expendrture account does show recitp of Rs. 3,55, 850/ but it also shows

expenses, presumably in cas_h,vlevymg a net profit of_ Rs. 1,98,250/ -. The ld.

DR also submitted that the cash book submitted during the appeal

* proceedings is‘»actually only an extract for the period 17.8.2006‘ to

719.12.2006. The brought forward amount in the extract ‘§h§évs‘a balance of

'i"‘b73,285 avait'able' with the assessee in cash:' and there was no
explanation regarding the same. Therefore the ld. ‘DR submitted that th_é_

CIT(A) was ]USt]fled in dlsmlssmg the ground of assessee holdmg that the

. assessee had not been able to explam satisfactorily 1 the source of investment

made_m-the cash in the house and the p.lot.'

N %

10.
' relevant material on record We find that both the propertles purcnased by

the assessee are reflected in the balance sheet filed by the assessee Wthh is

placed at page 32 of the assessee’s paper book The AO made addltlon on .

the basis that the assessee had made investment by purchasing the

%

We have heard the rival subm1551ons and have carefully perused the .
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properties in cash. A perusél of the cash book shows that the assessee made’
investrhent' out of cash auailabte with him and also reveals that the assessee
had sUff-icfent cash balance with him for rhaking the said investment. Just
because the cash book and ledger were in ‘the form of loose sheets, the AO
w‘as}not justified in not accepting the same. We find that the assessee

maintains his accounts’in computer software tally and accounts extracted

g from such software were produced before the AO. The AO has not pointed

out any defects in the books of accounts or any expenditure Wthh was .

unvouched or unverlﬁable In view of the above, we are of the considered
opinion that the CIT(A) was not at all- justified in sustaining-"the baseless

addltlon made by the CIT(A) Accordmgly, we allow Ground No. 2 raised by

the assessee.

t o - ) v 5T
N Lol ey .- . o T

| Ground No. 3

11. Apropos Ground No. 3;-the ld AR submitted that the CIT(A) was ot

]UStlfled in sustammg the the addltlon of Rs.4,01, 750/ by estimating net

professional income: at Rs.GZ,QQ_,OOO/ - as against declared.at _Rs.1,98,25_0/ ..
'The"‘ ld. AR furnished copy of?l‘co,rnputationof income, inco‘rhe & expenditure .
A/c and balance sheet for t'h?;;.year under consideration which__are pla;ed at
peges 30-32 of the .paper book.  The ld(. AR further submit‘tedmthat the AO

was not justified in observmg that professional recelpts/expenses remamedv

unverified because ledger and cash book in the shape of loose sheets were

The Id. AR again submitted that the cash book/ledger were
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p'rin'tedv frcsm the tally software and the AO had neither pointed out any
defects in the books of accounts nor had pointed out any expenditure which
was unvouched/unverifiable. The ld. AR submitted that nowheré the AO had
rejected the account -books as maintained by the ;;ssessee by applying
provisions of section 145(3) of L.T. Act. Reiying on the folloWing: case laWs,
the Id. AR contended that in -the absence of such a finding, ;no addition

towards the trading results could legally be made as held in the following

case laws:

217 1TR 4, Dhansi Ram Aggarwal Vs. CIT (Gauhati H.C.), in whj;:h it

was held as under:
“Where the genuineness/and regiilarity of the accounts have not been
challenged, the account

correctness thereof u/s

- 8F,G).”.

5 are prima féc:ieg’pi’oof of the entries and the
34 of the Evidence Act, 1872 (see page ..

76 ITR 365, St. Teresa|Oil Mills Vs. State of Keralé (Kerala H.C.), in

which it had been held as under-':-

“Accounts regularly md
taken as correct unles
indicate that, they éx
satisfactorily that the
'incomplete' ‘before it ¢
should not be done light heartedly”.

e u'nreliable.’ The department has to prove

an reject the accounts. Rejection of accounts

intained in the course of business have to be

s there are strong and sufficient reasons to

account books are unreliable, incorrect or -

2
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291 ITR 214, Pyare Lai Mittal vs. ACIT (Gauhatl H.C.), in which it had
been held as under :- 1

|
I

“Income has to be deduced from the books? of account and other

documents furnished and there is no scope for any conjectures and

ITA No. 5746/ DEL/2013

surmises. If the method of accounting is not faulty and there is no -

suppression of material facts, the authority‘cannot embark upon a
speculative assessment of notional profits”. «
12. The ld. AR further submitted that the AO has not brought any
evidence "on record for estinrating net professional income at Rs.6,00,000/ -
as against Rs-.1,98,250/ - declared by the Appellant and therefore, the net.
professional income estimated at' Rs.6,00,000/- is legally 'untenvable

partrcularly when net professronal ‘income of Rs1 14, 640/- for the

_ assessment year 2005-06 and Rs.1,93,270/ - for the assessment year 2006-07 .

as declared had been accepted by the department.

13. Replying to the above the ld“ DR submitted that cash and' ledger book

1n the shape of loose sheets cannot be accepted as sacrosanct andt

i

acceptable Therefore the A O was rlght in estlmatmg the income of the , .

assessee. However the ld DR falrly accepted that the A.Q has not rejected

: the books of accounts of the ‘assessee and had not pomted out any defects'

or mﬁrmltles in the books of the assessee. nor had pointed out any

.expendlture which was unvouched or 'unven_ﬁable or alleged as bogus or

| '>baseless. | ' _ y
~ A
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'14.  On careful consideration of the above rival submissions, at the very

outset, we note that the AO had proceeded to estimate the i‘nco.me of the
assessee without .rejecfing- ’_che"books of accounts of the assessee and
without alleging-any’ defecfs or ihfirmity in the financial results of the -
assessee. At this stage, we may also observe that the main grievance of the
AO was that the assesseé submitted cash book and ledger in the form of
ldo‘se_ sheets which were printed from the computer -of the‘ éséessee,
‘However, it cannot be a basis for rejecting the retu"rn_ of income of the
assessee and "'éo‘ proéeed to estimaté the ihéome without rejécting_ the :b'ooks
of accounts u/s 1'45(3) of thé Act. From the assessment order. as well as the
impugned order, we note that the-autherities-below -have impliedly denied

to look into the cash book and ledger ofthe assessee mekely be_;édse they-

~ were in the form of loose sheets and witho'gif application of mind proceeded
to estimate the professional:réc_;eipts of .the‘assessee which is .hpt a proper - -
approach. Therefore, in our humble opinion, the action of the AO aswell as .

the impugned order which upheld the estimate of income is not sustainable .

and we demolish ‘the‘samel. Atcordingly, Ground No. 3 of the assessee is

Ground No. 4 -
15.  Apropos Ground No. 4, the Id. AR submitted that without prejudice to
thé submissions made in Ground Nos. 1., 2 and 3, if any addition on éccount

of estimation of net income is sustained as per Ground No. 3, then such

i - -
!
W e

- v “
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add1t1on deserve to be telescoped w1th the addition sustained as per Ground

- Nos--tand-Z-5inee we have allowed Ground Nos. 1, 2 and 3@1‘ the .assessee
and additions have been deleted in toto, therefore; prayeri of assessee for
p(oyiding telescoping becomes academic and infructuous and we dismiss the

- same as having become infructious.

16.  In the result, the appeal of the assessee is allowed.

The order is prdnounced in the open court on ZL1¢2-240_16: |

&, JUDICIAL MEMBER

Copy forwarded to
. ,Appellant }
-2. - Respondent "
3. (T '
4, ClT(A)

5, :

o A_DR e '
Asst. Registrar,
ITAT, New Delhi
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